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Bef ore: Edwards, Chief Judge, Wald and WI i ans,
Circuit Judges.

pinion for the Court filed by Crcuit Judge WIIlians.

WIlliams, Grcuit Judge: Accuracy in Media, Inc. ("AIM)
appl i ed under the Freedomof Information Act, 5 U S.C
s 552 ("FAO A"), for photos of the body of the |ate Deputy
VWi te House counsel Vincent W Foster, Jr., taken at the
scene of his death and at the autopsy (as well as other
docunents about which there is no |onger any dispute). The
National Park Service, custodian of the docunents because
the United States Park Police conducted the initial investiga-
tion, resisted disclosure, invoking FOA exenption 7(C), 5
US. C s 552(b)(7)(C, which shelters records conpiled for |aw
enforcenent purposes if their production would "constitute an
unwarrant ed i nvasi on of personal privacy." The district court
granted summary judgnent for the Park Service. The first
guestion is whether, when the subject of a document has
hi nsel f died, the personal privacy protected by 7(C) may
i nclude interests of the subject's surviving kin or posthunous

privacy interests of the subject hinself. |If so, then the
guestion arises whether AlMhas nmet the "bal anci ng" test
under 7(C) by advanci ng "conpel ling evidence" of illega

governnment activity and of the need for the photos to confirm
or refute that evidence. See SafeCard Services, Inc. v. SEC
926 F.2d 1197, 1205-06 (D.C. Gr. 1991). W have al ready
held that the protected privacy interests do extend beyond
the interests of a docunment's subject while alive, see Canp-
bell v. U S. Departnent of Justice, 164 F.3d 20, 33-34 (D.C.
Cr. 1998), and we adhere to that view Further, AIMs

evi dence does not satisfy the SafeCard standard. According-
ly, we affirmthe district court.

* Kk %

At about six PMon July 20, 1993, a private citizen alerted

two of f-duty Park Service enpl oyees to a dead body in Ft.
Marcy Park in suburban Northern Virginia. Their inmredi-
ate 911 call summoned police and rescue personnel to the
scene, where Foster lay dead with a .38 caliber revolver in his
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right hand and a gunshot wound to his head. The House and
Senate | aunched inquiries into the death. See Summary
Report by WlliamF. dinger, Jr., Ranking Republican, Com
mttee on Government QOperations, U S. House of Rep., on the
Deat h of White House Deputy Counsel Vincent W Foster, Jr.
(Aug. 12, 1994); S. Rep. No. 103-433, 103d Cong., 4 (1995).
There were al so two separate i ndependent counsel inquiries.
See Report on the Death of Vincent W Foster, Jr., by the

O fice of Independent Counsel In re Madi son Guaranty Sav-

i ngs and Loan Association (Cct. 10, 1997) ("Starr Report");
Report of the |Independent Counsel Robert B. Fiske, Jr., In
re Vincent W Foster, Jr. (June 30, 1994). Al of these

i nquiries concluded that Foster committed suicide. See Starr
Report at 2, 7-8.

To support its 7(C) privacy claimfor the photos, the Park
Service presented the declaration of Sheila Foster Anthony,
Foster's sister, who described how rel ease of the photos
woul d i nvade the privacy of the Foster famly (including his
wi dow and children) and woul d cause extrene enoti onal
anguish. It also submtted a so-called Vaughn i ndex1l descri b-

i ng each of the responsive docunents found and the basis for
wi t hhol di ng or redacting the docunent.

Al M contested application of the privacy exenption on two
grounds. First it argued that because only Foster's privacy
was at stake, his death term nated any valid privacy interest.
If that were so, the Park Service's exenption clai mwould
automatically fail. |In the alternative, AlMargued that it
satisfied SafeCard' s "conpel ling evidence" requirenent, say-
ing that "there is nmuch controversy about the nature of M.
Foster's wounds, " and that "[t] he photos of M. Foster's body
are crucial for getting the truth.” The district court rejected
both theori es.

* Kk %

Exemption 7(C) allows non-disclosure of "records or infor-
mati on conpiled for | aw enforcenent purposes” when such

1 See Vaughn v. Rosen, 484 F.2d 820, 826-27 (D.C. Gr. 1973).
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material "could reasonably be expected to constitute an un-
warrant ed i nvasi on of personal privacy." 5 U S.C

s 552(b)(7)(C). A Mrightly points out that in United States
Dep't of Justice v. Reporters Committee for Freedom of the
Press, 489 U. S. 749 (1989), the Suprenme Court recited a
nunber of definitions of privacy under which only the subject
could hold the interest. For exanple, it quoted A Brecken-
ridge, The Right to Privacy 1 (1970), defining it as "the
individual's right to control dissem nation of information
about hinmself." 489 U. S at 764 n.16 (enphasis added). 1In
text, in fact, the Court used a possibly broader notion
speaki ng of information as being private if "intended for or
restricted to the use of a particular person or group or class

of persons: not freely available to the public.” 1Id. at 763-64.

For photos of a gunshot victim the deceased' s next of kin
m ght well constitute such a group.

But the primary weakness of AIMs reading of Reporters
Committee is not so nmuch that sonme of the quoted definitions
are broader than those it has selected, but that the decision's
focus was utterly renmoved fromour current problem At
i ssue were "rap sheets," individualized collections of data on
persons' arrests, charges and convictions. The governnent
had theorized that there could be no privacy interest in
i nformati on that was scattered through public courthouse files
and accessible, in theory, to anyone ready to devote enough
resources to the task. In advancing the scholarly and dictio-
nary definitions exenplified above, the Court sought only to
explain its rejection of this narrow theory of privacy, not to
present a hernetically sealed definition of privacy.

Further, our circuit has squarely rejected the proposition
that FO A s protection of personal privacy ends upon the
death of the individual depicted. In Canpbell v. United
States Dep't of Justice, 164 F.3d 20 (D.C. Gr. 1998), a schol ar
researching the life of Janmes Bal dwi n made a FO A request
for Baldwin's "FBI file." The FBI clainmed sone nmaterial
was protected from di scl osure under exenption 7(C). Canp-
bell challenged this claim arguing that exenption 7(C) does
not "protect the privacy of people who are dead." |Id. at 33.
W responded:
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[Dleath clearly matters, as the deceased by definition
cannot personally suffer the privacy-related injuries that
may plague the living. A court balancing public interests
i n disclosure against privacy interests nust therefore
make a reasonable effort to account for the death of a
person on whose behal f the FBI invokes exenption 7(C)

The court nust al so account for the fact that certain
reputation interests and famly-related privacy expecta-
tions survive death. As was recently pointed out by the
Supreme Court in Swidler & Berlin v. United States, 524

U S. 399 (1998), the attorney-client privilege survives the
death of the client, who "may be concerned about reputa-

tion, civil liability, or possible harmto friends or famly."

Id. at 33-34 (enphasis added) (citations onmtted). Wile we
did not resolve "[t] he scope and wei ght of these interests”
because the record in Canpbell was underdevel oped, see id.

at 34, the terns of our remand cl early depended on our view
that the 7(C) privacy interest survives death of the subject.

The parties struggle over whether |anguage in sone of our
prior cases, seeming to endorse either a posthunous privacy
interest or a privacy interest held by the subject's survivors,
is dictumor holding. See New York Times Co. v. NASA, 920
F.2d 1002, 1005 (D.C. G r. 1990) (en banc); Badhwar v.

United States Departnent of the Air Force, 829 F.2d 182,
185-86 (D.C. Cir. 1987). W need not pursue that dispute:
Canmpbel I was an unequi vocal hol ding, and the others at a
m ni mum provi de supporting dicta.

It is true that we have not said rmuch by way of expl ana-
tion. But obviously Al Mcannot deny the powerful sense of
i nvasi on bound to be aroused in close survivors by wanton
publication of gruesone details of death by violence. One has
only to think of Lindbergh's rage at the photographer who
pried open the coffin of his kidnapped son to photograph the
remai ns and peddl e the resulting photos. Wile |aw enforce-
ment sonetimes necessitates the display of such ghoulish
materials, there seens nothing unnatural in saying that the
i nterest asserted against it by spouse, parents and children of
t he deceased is one of privacy--even though the hol ders of
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the interest are distinct fromthe individual portrayed. W
need not here explore whether the interest belongs to living

cl ose survivors (in which case it mght end at their deaths), or
alternatively may i nhere posthumously in the subject hinself

(in which case it would seemto be of indefinite duration), or
bot h.

AlIMquite rightly notes that exenption 7(C) protects
agai nst unwarranted "invasi ons" of privacy, not against grief
per se. There is no grief exenption. It is the "invasion" that
triggers a weighing of the public interest against the private
harminflicted, NASA, 920 F.2d at 1005, not the grief or any
feeding frenzy of medi a coverage, even though the latter
constitute the private harm But the rel ease of photos of the
decedent at the scene of his death and autopsy qualifies as
such an invasion

* Kk %

To show that the invasion of privacy was not "unwarrant-
ed," Al Mnust show "conpelling evidence that the agency
denying the FO A request is engaged in illegal activity, and
access to the [photos] is necessary in order to confirm or
refute that evidence." SafeCard, 926 F.2d at 1205- 06.

AlMs theory is that known contradictions in the published
materi al s are adequate evi dence of governnent foul play, and
that, because those contradictions relate to the nature of the
bul I et wounds, the photos would likely shed critical |ight.

Specifically, AlIMrelies on three statenments about Foster's
wounds that differ fromthe conclusion reached by the two
congressional inquiries and the two independent counsels,
nanely, that Foster had an entrance wound in the nouth and
an exit wound in the back of the head, which are consistent
with suicide. First, a paranmedic who was at the scene,
reported the wound as an entrance wound at the neck
Second, a Dr. Donald Haut, of the Fairfax County nedica
exam ner's office, exam ned Foster at Ft. Marcy Park and
filed a report that described Foster's wounds on one page as
"perforating gunshot wound nout h- head" and on the next as
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"mouth to neck." Finally, an FBI nmenp states there was no
exit wound at all.

W find AlIMs evidence considerably bel ow the threshol d.
The Starr Report characterizes the exit wound as three
inches fromthe top of the head. Starr Report at 31. De-
pendi ng on what one views as the "top" of the head, the
di screpancy between this and assertions of a neck exit wound
may be matters of characterization. Further, the paranedic,
after review ng photos (presumably ones bel onging to the
di sputed set), admitted that he may have been ni st aken
about Foster having a neck wound. Starr Report at 34 n.77.
Dr. Haut's report is internally inconsistent, with one assertion
consistent with the later reports from Congress and the two
i ndependent counsels. AlMasserts that the consistent entry
on Dr. Haut's report was the product of an alteration. On
t he photocopy that is part of our record, there does appear to
be a deletion on Dr. Haut's typed report just before the word
"head," so we cannot rule out AIMs specul ation that "neck"
had appeared but was deleted. Wthout nore, however, the
possibility that "neck" ever appeared in the now enpty space
is hardly "conpelling evidence" that any governnent actor
has behaved illegally. At least while conpleting that part of
the report, Dr. Haut presumably thought "head" correct.
Finally, the FBI nmeno reporting that there was no exit
wound i s a puzzling docunment of unknown origin. But it
nmerely purports to offer "prelimnary results"” and is date-
stanped "July 23, 1993," only three days after Foster died.

VWhen nultiple agencies and personnel converge on a com
pl ex scene and offer their hurried assessnents of details,
some variation anong all the reports is hardly so shocking as
to suggest illegality or deliberate government falsification
Nor does it suggest that the congressional or independent
counsel inquiries got anything wong regarding Foster's
wounds. The Starr Report is altogether credible in its asser-
tion that the photos are "[s]one of the best evidence" of the
nature of Foster's wounds, Starr Report at 16, and those who
have vi ewed t hem have concl uded that Foster suffered an
entrance wound in the nouth and an exit wound in the back
of the head. The likelihood that the photos contradict the
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statenments of all four investigating agencies seens renote.
VWhile we agree that falsification by the agenci es woul d show
government illegality--under the present facts, indeed, ille-
gality on a nmassive scale--there is no persuasive evidence of
such falsification, much | ess conpelling evidence.

* Kk %

Two final issues: First, AlMcontends that the district
court should have at |east inspected the photos in camnera.
W review its decision not to do so for abuse of discretion
Spirko v. United States Postal Serv., 147 F.3d 992, 996 (D.C
Cr. 1998), and have said that such review "may be particul ar-
|y appropriate when either the agency affidavits are insuffi-
ciently detailed to permt neaningful review of exenption
clains or there is evidence of bad faith on the part of the
agency." Qinon v. FBI, 86 F.3d 1222, 1227-28 (D.C. Gir.
1996). None of the evidentiary discrepancies is evidence of
bad faith on the part of the Park Service. Al M suggests that
t he Vaughn index falls short in not revealing just how graphic
each of the photos is, following up with the suggestion that in
canera inspection mght identify sone photos tame enough to
be released with little invasion of personal privacy. Gven the
subj ect matter, we cannot inagine any photos that could both
el ucidate the true nature of Foster's wounds and yet not be
di sturbingly graphic. W find no abuse of discretion

Second, Al M seeks further discovery on the theory that the
Park Service has failed to search adequately for m ssing
phot os, handwitten notes, tel ephone records, and ot her docu-
ments. AIMs claimof need rests on highly specul ative
criticismof the Park Service's search. For exanple, it ob-
serves that type-witten reports fromthose who attended the
autopsy were quite detailed--so detailed, it says, that there
nmust al so be sone handwitten notes because the attendees
could not have typed or dictated the reports from nenory.
But "[m ere specul ation that as yet uncovered docunments
may exi st does not underm ne the finding that the agency
conducted a reasonabl e search for them"™ SafeCard, 926
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F.2d at 1201. W find no abuse of the court's exercise of its
di scretion to nanage the scope of discovery.

* * %
The decision of the district court is

Af firmed.



		Superintendent of Documents
	2013-04-17T09:41:21-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




